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Environment and Naturai Resources Division

= JU-k-2-6¢,

Denver Field Office Telephone (303) 312-7308
299 )8 Sireer Facsimile (303) 312-7379

Suite 945 North Tower
Denver, CO 80202

By telefa;:similie and regular U.S. mail transmission:

December 1, 2000

Gordon H. DePaoli
Woodbwn, Wedge & Jeppson
Post Office Box 2311

Reno. Nevada 89505

Re: United States v. Walker River Irrigation Dist.,
No. C-125-B (D. Nev.).

Dear Mr. DePaoli:

This letter responds to your letter of November 22, 2000. We appreciate the fact that the
Walker Rive- frrigation District (“District”) has reconsidered some of the positions it took in your
previous letter of November 2. 2000. While presently there appears to be less need to review with the
Magistrate the level of production of information in vour client’s possession identifying individuals and
entities within the categories set forth in paragraph 3 of the Court’s Case Management Order (Apr. 18.
2000) (“CMO™), we are not prepared to say that such a need will not arise in the future.

()nce again. due to a lack of clarity as to what he can review in your chient’s offices. our
contractor hes postponed his trip. He is now scheduled. and ticketed. to be in Nevada and California
during the week of December 11 and would begin his etfort to review documents at the District/U.S.
Board of Water Commissioner’s offices on December 11. He has ascertained that both the District and
U S. Board of Water Commissioner offices will be open that week. Our contractor plans to use the
District’s copying machine and is willing to run the machine to expedite matters. We assume that a
charge of .25 per copy will cover any District employee costs.

At the upcoming status conference. we would like the District to report to the Court whether
there is any other information that the District has in its possession. custody or control that is relevant to
the task at hand -- namely information that identifies the individuals and entities within the categories set
forth in paragraph 3 of the CMO. With each exchange of correspondence related to the identification
and now the production of District information relevant to this task, we learn of other potential sources of
\nformarion within District control. Several of these potential sources are discussed below. Is there

anything else?

The District has now offered to make the following documents available for our contractor’s
review and inspection:

|. Current Index Cards in hard copy;
2. Voter Registration and Oath Cards;
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3. Voter Designations from the {999 Election: and
4. Deeds received from the Lyon County Recorder.

In addition, there are several other documents that we would like to obtain or review and possibly copy
at this same time, as well.

First, we would like to obtain copies of the District’s “current” index cards as generated by its
computer. This may be something that District staff can be able to complete in advance of our
contractor’s visit. We would also like our contractor to inspect the hard copy of these cards. Based
on this inspection and his comparison of these cards with the printed computer card, he may wish to
copy some amount of these cards. Our contractor may also wish to inspect and/or copy the District’s
“inactive’’ or “cancelled” cards, but it is probably too early to make this decision. We would like your
assurance and the District’s assurance that all index cards, whether “current,” *inactive” or “cancelled,”
will be miintained in its offices for future reference by any of the parties.

Second. your recent letter references “situations where there 1s an agreement under NRS
§539.513(6)” as somehow being handied differently from listings on the District’s assessment roll.
DePaoli Letter, Nov. 22 at 2. This appears to indicate that there are some water rights that might be
identified from some other. as yet, unidentified documents. Please provide our contractor with all
documents that identify such water rights and their owners for our inspection and copying.

Third, in your most recent letter. you reference having other information regarding surface water
rights (Holders of Surface Water Rights Under Nevada and California Law Who Are Not Successors),
but decline to review or produce this information. You have provided so littie information as to what
this information 1s that it is impossible 10 respond adequately. Perhaps you should provide examples of
this information to the Magistrate and be prepared to discuss with him what it is generally and why it is
not relevant to the effort at hand.

We also have several questions about some ot the election-retated documents discussed in your
letter of November 22. The examples of oaths you provided us in your most recent letter reference
“the face of this card.” creating an impression that there may be additional components of this oath. Is
this the case? Or is this a more tormal reference to the material provided? Are the registrations the
same document as the oaths or are there different documents? Your earlier letters indicated that these
might be different documents. In addition. you have provided us with poll book copies from the 1999
zlection for Smith and Mason Vallevs. Are these the entire poll book entries for this election? If not,
we would l:ke to obtain copies of any other such materials so that we have a compiete set of poll book
entries for the 1999 election.

Finally, we have some questions based on vour current description of the District’s assessment
roll. Your current description of the District’s assessment roll as constituting “from the District’s
perspective those persons [who] are owners of water rights.” DePaoli Letter, Nov. 22 at 2. is, frankly,
baffling considering the District’s past descriptions of this list of names as “not intended to be used for
determining title to a water right,” DePaoli Letter, July 6, 1999 (transmitting 1999 assessment roil) at 1,
end its recent examples of circumstances when the “name present on the assessment roll may not
accurately 1dentify the current record title holder of a particular ... water nnght.” DePaoli Letter, Oct. 5.
2000 at 2. May we now assume from this assertion that if the United States and "ribe serve the
rersons listed or the District’s assessment roll. the District will agree that we have then served the
proper persons under Categories 3(a) and 3(b) of the CMO. at least as to those water rights within the
District? 1t will be helpful for us, and we suspect for the Court as well. to clarify what the District
means when it refzrences persons under Catgories 3(a) and 3(b) of the CMQ. Otherwise, we seem to
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be heading to an Alice In Wonderland situation.¥

It seerns to us that the parties were simply to identify sources of information so that we could
examine themr. Counsel for the Walker River Paiute Tribe (“Tribe™) and [ are surprised that the
productign of this information has become such a challenge. If production of any of the above
mentioned or other information is a problem for the District. please explain to us why the Nevada
Public Recorcs law, 19 NRS chapter 239, does not apply to our review of District records.

Please contact me with any questions oy if you wish to discuss any issue raised in this letter.
Please let us know if there are any issues presented by our contractor’s work at the time of his
inspection so that we may attempt to remedy them promptly. Counsel for the Tribe and I hope that our
contractor’s work can be accomplished as efficiently and completely as possible during this visit.
Obviously, if there are problems, we can discuss them with the Magistrate at the upcoming status

conference.
Sincerely,

/;Z,,,,‘ 741_//;_,\_“.;(/

Susan L. Schneider, Attorney
Indian Resources Section
U.S. Department of Justice
999 18" Street

Suite 945, North Tower
Denver. Colorado 80202
(303) 312-7508

ce: Alice E. Walker (telefacsimilie and U.S. mail transmission)
(.S, mail iransmission:
Linda Bowman
Marta Acams
Mary Hackenbracht
Michael Neviile
George Benesch

= "When [ use a word,” Humpty Dumpty said .... "it means just what I choose it to mean -- neither

more rior less.
"The question is." said Alice. "whether you can make words mean different things.”

"The question 1s," said Humpty Dumpty, "which is to be master -- that's all.”

Carroll. Lewis. Through the Looking Glass, chapter 6.

_3.
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Gordon H. DePaoli
E-MAIL: gdepaoli@woodburnlaw.com
December 6, 2000  Baepap i@ woo™
LRECT DIAL: (775)688-3010

Via U.S. Mail And Facsimile (303) 312-7379

Susan L. Schreider

United States Department of Justice
Environment & Natural Resources Division
999 18" Street, Suite 945

Denver, CO 80202

Via U.S. Mail And Facsimile (303) 444-3490
Alice Walker

Greene, Meyer & McElroy

1007 Pearl Street, Suite 220

Boulder, Colorado 80302

Re:  United States and Walker River Tribe v. Walker River Irrigation

Dristrict, et ak
Dur File Ng, 1700 0063

Dear Susan and Alice:

This letter responds to your letter of December 1, 2000. In that letter you state that
“once agam, due to a clarity as to what he can review 1n your client’s office, our contractor
has postponed his trip.” Schneider Letter, December 1, 2000 at 1. There was nothing
unclear about my November 22, 2000 letter. It specifically identified what your contractor
could review. Although I have no idea why your contractor postponed his trip, it clearly
could not have been as a result of any lack of clarity as to what he could review at the offices

of the Walker River Irrigation District.
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Susan L. Schnaider
Alice E. Walker
December 6, 2230
Page 2 of 5

On December 11, 2000 your contractor will be allowed to review infcrmation as set
forth on pzge 4 of my November 22, 2000 letter. The procedure for that review and copying
will be as set forth in my November 22, 2000 letter. Your contractor wiil be expected to
identify the dozuments which he desires to be copied. The District will undertake the
orocess of copving in a manner which is expeditious and insures the integrity of its records.
The charges for copying will be as set forth in my November 22, 2000 letter. The issue of a
charge for employee time will be determined when we understand the magnitude of what is
10 be copied and the amount of employee time involved. The charge of .25 cents per copy
may not cover District employee costs in all cases.

In your December 1, 2000 letter, you state that “‘at the upcoming status conference,
we would like the District to report to the Court whether there is any other information that
the District has in its possession, custody or control, that is relevant to the task at hand —~
namely information that identifies the individuals and entities within the categories set forth
in paragraph 3 of the CMO.” Schneider Letter, December 1, 2000 at 1. As se: forth in the
status report subrnitted by the District for the October 16, 2000 status conference: “there is
no way for the District to ‘confirm that no other relevant information is available within [its]
office as requested by the Tribe and the United States without reviewing all information in an
orfice which has existed for over 80 years. That is an unreasonable and unnecessary
request.” District Status Report at pg. 2, Ins. 22-25. Between now and the next status
conference I do not intend to review all of the records in the District Office.

The District will have a hard copy of its current index cards as generated by its
computer for your contractor on December 11, 2000. Your contractor may also inspect the
mactive cards and cancelled cards currently in the District’s files. Neither I nor the District
can provide assurance that it will continue indefinitely to maintain copies of all presently
existing current, inactive, or cancelled index cards or of cards which become inactive in the
future. At this peint the District has no plans to eliminate any of those records.

In your December 1, 2000 letter you reference NRS § 539.513(6). The District list of
“reserved water rights” which was included with my November 22, 2000 letter to you
constitutes a list of persons or entities with whom the District has or is seeking an agreement
pursuant to the provisions of NRS § 539.513(6). We do not intend to provide your contractor
with any additional information on this subject.

In your December 1, 2000 letter you make reference to information that the Distrnict may
havs relative to persons who have applied for surface water rights to the Nevada State Engineer
or to the State of Califomnia. Schneider Letter, December 1, 2000 at 2. I have nothing more to
say about that information. You know and I know that the two States are the best source of
current and complete information with respect to persons and entities who have applied for
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Susan L. Schneader
Alice E. Walker
December 4, 2000
Page 3 of 3

surface rights to those agencies. I do not intend to cause my client to incur the unnecessary cost
of having me review a file drawer of material for no useful purpose.

As noted in my November 22, 2000 letter to you, your contractor will have the ability to
review voter registration and oath cards. My November 22, 2000 letter included a complete
copy of the poll books for the two precincts for the April 6, 1999 District Election.

I have no intention of engaging in word games concerning the District’s assessment roll.
The nature of th: Disuict’s assessment roll and the purposes for which it is compiled have been
explamed many times. It is a good beginning point for anyone seriously interested in identifying
all owners of surface water rights within Categories 3(a) and 3(b) of the Case Management Qrder
who own land within the District. As we have explained many times and again in my November
22, 2000 letrer, the best place to check the accuracy of the District assessment rol. on that subject
is the Lyon County Recorder’s Office. It is not the responsibility of the District to identify the
“efendants’’ for the United States and the Tribe. The failure of the United States and the Tribe
tc join a necessary party or their joinder of a party who is not necessary is not cured simply
because the party in question is or is not on the assessment roll of the District.

Finally, I do not intend to provide a brief concerning the applicability of NRS
Chapter 239 to the information within the District’s office. If that comes up as an issue before
the Court, I will address it then.

Sincerely,

Bt P

Gordon H. DePaoli

GHD:phe

cc: Marta Adams
Linda Bowman
Mary Hackenbracht
(all via facsimile)
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Scott B. McElrov

Alice E. Walker

GREENE. MEYER & McELROY. P.C.

1007 Pearl Street. Suite 220 .
Boulder. C0 80302 I
303/442-2021 -

Kellv R. Chase .

P.O. Box 2800 Sy
Mindien, Nevada 89423
775/182-2099 .

Attornevs for the Walker River Paiute Tribe oo,

_____

[ T

Kathryn Landreth C "' _5 0.
Uaited States Attomey ™ =~ = = 0
Susan L.. Schne:der

Departmeat of Justice

Environmental and Natural Resources Div.
999 - | 8th Street. Suite 945

Denver. Colorado 80202

303/312-7308

Attorneys for the United yxa of America
oo

e

L

IN THE UNITED STATES .DISTRICT COURP—
FOR THE DISTRICT OF NEVADA ...

UNITED STATES OF AMERICA,
Plaintiff,
WALKER RIVER PAIUTE TRIBE,
Plaintiff-Intervenor,
VS,

WALKER RIVER IRRIGATION DISTRICT,
a corporation, et al.,

Defendants.

\_/\JV\J\JVV\JV’—/‘-"\—’\-’\-—(U

Jhee

IN EQUITY NO. C-1257

JOINT MOTION OF THE
WALKER RIVER PAIUTE TRIBE
AND THE UNITED STATES OF
AMERICA FOR AN ORDER
REQUIRING THE
IDENTIFICATION OF ALL
DECREED WATER RIGHTS
HOLDERS AND THEIR
SUCCESSORS

Pursuant to the minutes of the Court dated May 26, 2000, the Walker River Paiute

Tribe ("Tribe") and the United States of America ("United States") file the following

Motion and Memorandum in Support thereof, requesting an order requiring the

identifization of all decreed water rights holders and their successors. This motion

supplements written comments submitted jointly by the United States and the Tribe to the

Report and Petition for Approval of Budget and Approval of Rate of Assessment for the

Year July 1, 2000, through June 30, 2001, and for Approval of the Audit Report for the

Yeuar Ended June 30, 1999 (Apr. 3, 2000) and the oral motions and arguments made to the
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Court on May 26. 2000. The Tribe and the United States respectfully ask the Court to
require all water rights holders under the Decree (Apr. 14. 1936), modified, Order for
Entry of Amended Final Decree to Conform to Writ of Mandate, Etc. (Apr. 24, 1940)
("Dicres"), and their successors in interest to identify themselves to the Court and the
United States Board of Water Commissioners ("Commissioners”) in a timely manner so
that the Court and the Commissioners can identify these persons and entities as a routine
matter for administration of the Decree and to ensure that proper notice can be provided to
all parties.

The burden and responsibility for this reporting shouid be on the water rights
holders and not on the Court, the Commissioners, any party to the Decree, or any other
person. We suggest that each water right holder be required to identify itself to the
Commissioners on an annual basis and to correct or change any address and other
ownership information. The Commissioners would then annually report these addresses 10
the Court. This would facilitate the Commissioners’ maintenance of their records and an
annual confirmation of each water right. We suggest this be done in :énjﬁnction with the
payment of the annual dues for receipt of the decreed water, which would minimize the
need for a separate mailing and thus reduce costs. In addition, whenever a water right is
transferred, the Commissioners should be notified of the transfer and the identity of the
transferee in a timely manner so that the they may identify at any given time the complete
and accurate list of current water rights holders. In this regard, we suggest that the
requirements of Nevada law, as set forth in Nev. Rev. Stat. §§ 533.382 (1995) and
533,334 (1995), provide guidance on the relevant requirements. A proposed Order setting

2
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forth our proposals is attached. Other means of accomplishing the same goal - identifying
holders of water rights under the Decree - may be available. and. as stated before the
Courr in its May 26 proceeding, both the United States and the Tribe would be pieased to
discuss other such options with the partes.

WHEREFORE, for the reasons set forth in this motion and the zccompanying
memorandum in support, and for any other reasons appearing to this Court, the United
States and the Tribe respectfully request that the Court grant this motion and enter an
Order requiring all water rights holders under the Decree and their successors in interest to
identify themselves to the Court and the Commissioners in a timely manner. A proposed

Order is attached to this motion.
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Da:n:‘d:::_.IU

29 2000

Respecrfully submitted.

Scott B. McElroy

Alice E. Walker

GREENE, MEYER & McELROY, P.C.
1007 Pearl Street, Suite 220

Bouider, Colorado £0302
303/442-2021

Kelly R. Chase

P.0. Box 2800

Minden, Nevada 89423
702/782-3099

Attorneys for the Walker River Paiute Tribe
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Dated: ‘;3./ 4 ‘7/ o Respectfully submitted.

Kathryn Landreth, United States Attorney
Susan L. Schneider

U.S. Department of Justice

Environmental and Naturai Resources Div.
999 - 18th Street, Suite 945

Denver, Colorado 80202

303/312-7308

sy il A Air A

Susan L. Schneider

Arntorneys for the United States of America
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I hereby certify that I have sent a true and correct copy of the foregoing Joint Motion
Of the Waiker River Paiute Tribe and the United States of America for an Order Requiring
the Identification of All Decreed Water Rights Holders and Their Successors, and a
Memorandum in Support Thereof, via U.S. Mail, all charges prepaid thereon. this 29  day of

Juung 2000, addressed to:

‘Walker River Imigation District
P. O. Box 820
Yerington, NV 89447

Daniel N. Frink

State Water Res, Control Bd.
P. . Box 100

Sacramento, CA 94814

John Kramer

ent of Water Resources
1416 Ninth Street
Sacramento, CA 94814

Kelly R. Chasz
Post Offics Box 2800
Minden, NV 89423

Ross E. deLipkau

Marshall, Hill, Casses & deLipkau
P. Q. Box 2790

Reno, NV 89505

Gary Stone
U.S. Dist, Water Court Master
290 South Arlington Ave., 3d Floor

Reno, NV 89301

Gordon H. DePaoli, Esq.
Dale E. Ferguson, Esq.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, NV §9511

Richard . Greenfield, Esq.
Field Solicitor's Office
Depantment of the Interior

Two N. Central Ave., Suite 500
Phoenix, AZ 85004

Robert L. Hunter. Superintendent
Western Nevada Agency

Bureau of Indian Affairs

1677 Hot Springs Road

Carson City, CA 39706

R. Michael Turnipseed. P.E.
Division of Water Resources
State of Nevada

123 West Nye Lane

Carson City, NV 89710

Scott McElroy

Alice Walker

Greene, Meyer & McElroy
1007 Pearl Street, No. 220
Bouider, CO 80302

Roger Bezayiff

Chief Dep. Water Commissioner
U. S. Bd. Water Cominissioners
Post Office Box 853
Yerington, NV 89447

Linda A. Bowman, Esqg.

Law Office of Linda A. Bowman, Lid
540 Hammill Lane

Reno, NV 89511

Mary Hackenbracht, Esg.
Department of Justice

State of California

1515 Clay Street, 20t1 Fioor
Oakland, CA 94612-1413



Case 3:73-cv-00127-MMD-CSD Document 5 Filet 12/19/00 Page 17 of 40

Marta Adams, 23q.

Deputy Attomey General
State of Nevada.

100 N. Carson Street

Carson City, NV 89701-4717

George N. Benesch, Esg.

1025 Ridgeview Drive, Suite 400
Post Office Box 3498

Rena, Nevada §9505-3498

David E. Moser, Esq.

‘McCutchern, Doyle, Brown & Enerson
3 Embarcadero Center, Ste. 1800

San Francisco, CA 94111

Treva J. Heamne, Esq.

Jim Spoo, Esq.

Zeh, Spoo, Quade & Hearne
575 Forest Street, Suite 200
Renc, NV 89509

Bill Lockyer, Attorney General
Michael Nevilie, Depty. Attny. Gen.
DOJ, Office of the Attorney General
455 Golden Gate Avenue, Ste. 11000
San Francisco. CA 94102-3664

Hank Meshorer, Special Lit. Counsel
U.S. DOJ/ENRD, Special Lit. Unit
P.O. Box 7397

Ben Franklin Station

Washington, D.C. 20044-7397

Shiriey A. Smith

Assistant U.S. Attorney

100 West Liberty Street, #600
Reno, NV 89501

Charles W. Howie, Esq.
William J. Frey, Esq.

Deputy Nevada Attorney General
100 North Carson Street

Carson City, NV 89701-4717

!
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1007 Fearl Street. Suite 220 Department of Justice
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. Denver. Colorade 80202
Kelly i Chase A\ 303/312-7308
P.O. Eox 2800 ‘ E ~EPi0d
Minden. Nevada 89423 - ,Aka',fneys for the United States of America
775/782-3099 A 7

Attornevs for the Walker River Paiute Tribe

v
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA —

~

UNTTED STATES OF AMERICA, IN EQUITY NO. C-125-
MEMORANDUM IN SUPPOR‘XI‘-GF—-
THE JOINT MOTION OF THE
WALKER RIVER PAIUTE TRIBE
AND THE UNITED STATES OF
AMERICA FOR AN ORDER
REQUIRING THE
IDENTIFICATION OF ALL
DECREED WATER RIGHTS
HOLDERS AND THEIR
SUCCESSORS

Plaintiff,
WAI.KER RIVER PAIUTE TRIBE,
Plaintiff-Intervenor,
Vs,

WALKER RIVER IRRIGATION DISTRICT,
a corporaton, et al.,

Defendants.

vvuvvvvvvvvvvvv

The Walker River Paiute Tribe ("Tribe") and the United States of America
("United States") respectfuily ask this Court to require ail water rights holders under the
Decree (Apr. 14, 1936), modified, Order for Entry of Amended Final Decree to Conform
to Writ of Mandate, Etc. (Apr. 24, 1940)("Decree"), and their successors in nterest 1o
identify themselves to the Court and the United States Board of Water Commissioners
(*Coomrnissioners") in a timely manner so that the Court and the Comrnissioners can
identify these persons and entities as a routine matter for administration of the Decree and

to ensure that proper notice can be provided to all parties. A notification requirement is
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logical ard helps address due process concerns that may be raised by decreed rights
holders and potential future litigants.

Ir. the past sixty years since the Court issued its Decree, there have been repeated
transfers of water rights by sale, inheritance, and otherwise. As originally issued, the
Decree includes no requirement that the Court receive notice of such transfers to enable it
to have . current list of the parties bound by the Decree. Likewise, the Commissioners,
who are appointed pursuant to the Court’s authority to administer the Decree. receive no
such information. The ability to identify who the water rights holders are is critical to the
ability of the Commissioners to "properly administer the Decree and to protect the
authoritv and jurisdiction of [the Commissioners] and this Court to administer the
Decree.' Reporr and Petition for Approval of Budget and Approval of Rate of Assessmemnt
for the Year Julv 1, 2000, through June 30, 2001, and for Approval of the Audit Reporr

for the Year Ended June 30, 1999 at 3 (April 3, 2000).

ired to identify
themseives and inform the C d Commissioners of any transfers of ownership

of these nghts.

It is both logical and sensible to require the water rights holders to identify
themselves to the Court and Commissioners and to notify them of any transfers in
ownership of these rights. To begin with, all such holders of water rights are aiready
bound by the Decree, which delineates both their water rights and related responsibilities.

The: Decree, as initially issued by the Court in 1936, bound not just the individuals before the

Court, but also bound:
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each of their servants, agents and attorneys and all persons claiming by, through or
under them. and their successors and assigns in ang to the water rights and lands

herein described ....

Decrse § XI (emphasis added). Since these persons and entities obtain the benefits of the
Decree and are bound by its restrictions, their identities should be known. At present, the
Court has no regulatory authority in place to require these persons and entities to identify
themselves. Thus, neither the Court nor the Commissioners are in a position where they
can idenify the current water rights hoiders under the Decree, even though these persons
and entities are bound by the Decree.

Second, the identification of current decreed rights holders is needed for the
effective and accountable administration of the Decree. The Decree allows the Court, as
part of its continuing jurisdiction. to:

make such regulations as to notice and form or substance of any applications for

change or modification of this decree, or for change or place or manner of use of

water as it may deem necessary.
Decree § XIV. The Court’s authority includes the ability to appoint a Water Master,
"who shall be charged with the duty of apportioning and distributing the waters of the
Waiker River, its forks and tributaries in the State of Nevada and in the State of
California, including waters for storage and stored water, in accordance with the
provisions of this decree." Id. § XV. In 1937, the Court appointed the Board of Water
Commissioners of the U.S. District Court and charged the Commissioners with this duty.
Preface to Rules and Regulations of the U.S, Water Commissioners (Aug.1953). Since

thal time, the Water Master, now acting as representative of the [Jnited States Board of
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Water Commissioners. has undertaken the administration of the Decree under Court
supervision. With the approval of the Court, the Commissioners,

may make such rules as may be necessary and proper for the enforcement of this

decree and for the carrying out of its purposes and objects and the proper

apportionment and distribution, including rotation of the use of water where
necessary, of the waters of said Walker River among and to the persons entitled
thereto, including water for storage and stored water.
Decree § XV. Over the years, the Court has approved rules and regulations for the
Commissioners’ administration of the Decree, including procedures for handling
applicatons for changing the point of diversion, manner of use. or place of use of these
Walers.

Since there is no list of current water rights holders and no list has ever been
maintained or required, the Court and the Commissioners cannot notify ail decreed water
rights holders of any matter relevant to the administration of the Decree — whether for
consideration or approval of rules for its administration, judicial consideration of any dispute
under the Decree, or any other matter. Indeed, the Court and Commissipners would be
unable to notify water rights hoiders under the Decree of any emergency maﬁer. As a result,
as discussed below, even if the Court wished to seek notice and comment from all decreed
water users before issuing the Order requested herein, it could not, in fact, do so, because
there is no list of current water rights holders.

The absence of any mechanism to require current water rights holders to identify
themszalves limits access to the Court for anyone seeking a forum for complaints about the

Decree’s administration. As the Court is aware, Mineral County has tried to serve the

current water rights holders in sub-proceeding C-125-C as part of its effort to intervene in

4
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this matter and assert claims to water on behalf of Walker Lake. After over five vears of
work and expense. it has not yet compieted service. in part because it vas left to identfy
the clecreed water rights holders itself before it could serve them. Moreover. Mineral
County has spent considerable time and expense defending 1ts determinations of whom to
serve from challenges filed by other parties in this matter. As a generzl matter, parties
wishing to assert administrative or other claims regarding the Decree should not be
required to spend time and resources defending their efforts to identify decreed right
holclers. In essence, such an obligation limits, and may effectively bar, access to the
Court a3 a forum for complaints by creating a roadblock of procedure, time and expense.
In this regard, the absence of a requirement that decreed water rights holders identify
themselves to the Court and Commissioner may work to deny due process to a potential
litigant wishing to seek judiciai redress. Cf. Bodie v. Connecticut, 401 U.S. 371
(1971)(access to court may implicate due process Concerns).

Mineral County is not the only potential litigant adversely affected by the absence
of the requirement sought herein. The United States and the Tribe seck this requirement
as water rights hoiders and water users under the Decree, whose rights to water have the
potential to be affected and harmed by the water use of other decreed water rights holders.
Indeed. the United States and the Tribe are in the process of trying to bring additional
claims before this Court. First Amended Counterclaim of the United States of America
(July 31, 1997); First Amended Counterciaim of the Walker River Paiure Tribe (July 31,
1997). Related to this effort, the Court has recently issued a Case Management Order in
sub-proceeding C-125-B, which, among other things, requires service upon "[tlhe

5
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successors in interest to all water rights holders under the Decree (April 14. 1936),
modified, Order for Entry of Amended Final Decree 10 Conform to Writ of Mandate, Etc.
(Aprii 24, 1940)(*1936 Decree’)." Case Management Order at 5 (Apr. 18, 2000) (C-125-
B). Fven though the United States and the Tribe are parties to the originai case and are
decreed rights holders. it will be hard for us to bring our additionaj claims before the Court,
in part because we too will have to determine who the current rights holders are before we
try to serve them.’

In the parties’ appearance before the Court on May 26. one opposing counset
suggested that the requirement requested by this motion simply seeks to circumvent the
Court’s Case Management Order. We disagree. The Court’s Case Management Order
requires the United States and the Tribe to serve their respective counter-claims upon the
current ‘water rights holders under the Decree. In this motion, the United States and the
Tribe do not contest or seek to circumvent this requirement. We ask that the Court
administer the Decree to require identification process as a routine matter. Certainly, this will
assist with service efforts. but it will not take the place of service itseif.

It is also important to consider the changing context in which the parties to this sixty-

year old Decree must rely on its administration. In 1936, about 800 persons lived in

U{¥e have raised with both the Court and the Magistrate Judge the question of the
extent to which we may use Mineral County’s prior service to determine the list of decreed
rights holders to be served. However, since Mineral County's efforis have stretched out
over five years, there will have been many changes in ownership of these rights such that
we may have to reinvestigate each such ownership interest.

6
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Yerington. Nevada.® There are now about 2.700 persons living in the city limits of
Yerington.” As area population increases, so have demands on water. Ard, with increased
demands on water. there are increased stresses on the existing water resources and their
administration. With such increased pressures on water resources. additicnal crises and
disputes are certainly likely. If the Court waits for a crisis to decide how o notify the
decrzed ‘water rights holders, it may be too late to address the crisis or do so effectively.
Persons wishing to bring complaints to the Court should not have to assume the responsibility
and related costs of identifying the decreed water users. This information should be readily
avaiiable. Likewise, when the Commissioners wish to alter the regulations governing
administration of the Decres, they — and the Court — should be able to rely on information
provided by the water users to issue notices of proceedings relevant to these nghts.

"This Decree is now sixty years old and, with each passing year. requires closer
attention in its administration. due in substantial part to increases in area population,
competing demands for water, and general recognition that the waters of the Walker River
are over-appropriated. Requiring the water rights holders under the Dzcree to identify
thernselves to the Court and the Commissioners is an essential component for effective and

accountable administration of the Decree.

YJnited States v. Walker River irr. Dist., 11 F. Supp. 158, 161 (D). Nev. 1935);
14 ¥, Supp. 10 (D. Nev. 1936), rev. on other grounds 104 F. 2d 334 (9" Cir. 1939).

“(“hamber of Commerce, Yerington, Nev., Telephone call, June 28, 2000.

7
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B. A requirement that water rights holders identify themselves wiil not add undue

burden or expense to the administration of the Decree, and may be ordered by the
Court without formal amendment of the Decree,

As set forth in the attached proposed Order, the responsibility for providing
inforration regarding the ownership and transfer of decreed water rights should rest with
the water rights holders and their successors. We have tried to propose 4 method for
providing such information that should minimize that burden and is largely consistent with
State requirements. This request does not require the Commissioners to review property
records or conduct any examination akin to a title search to show the transfer of each
property from the initial Decree to today. The information provided to the
Commissioners by the water users will enable them to update their records and improve
the administration of the Decree. Thus, this requirement would be helpfid and cost-effective
and would further constitutional due process.

This Court can order the requirement proposed by the United States and the Tribe on

its own, without formal amendment of the Decree. First, the Court can do so as a function of

its continuing jurisdiction over the Decree:
The Court retains jurisdiction of this cause for the purpose of changing the duty of
water or for correcting or modifying this decree; also for regulatory purposes,
including a change of the place of use of any water user ....
Decree § XIV. Moreover, this Court has authority to act to ensure the accurate and
effective administration of its decrees. The All Writs Act provides that "[t]he Supreme
Court and all courts established by Act of Congress may issue all writs necessary or

appropriate in aid of their respective jurisdictions and agreeable to the usages and

8
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principles of law." 28 U.8.C. § 1651(a)(1949). The Supreme Court "has repeatedly
recognized the power of a federai court to issue such commands under the All Writs Act
as may be necessary or appropriate to effectuate and prevent the frustration of orders it has
previously issued in its exercise of jurisdiction otherwise obtained." United States v. New
York Telephone Co., 434 U.S. 159, 172 (1977). Thus, the requirement sought is piainly
within the scope of this Court’s continuing jurisdiction over the Decree and its broader
authority over its decrees, judgments and orders.

There is no need to amend the Decree to facilitate its administration and to require
actions that will enabie its administration. There is simply no reason for water rights
holders to be able to remain anonymous. Moreover, as the parties recognized before the
Court at the May 26 hearing, any requirement that notice and an opportunity to be heard
be provided to all decreed rights holders on the instant request would be impossible
anyway, since their identities are not known.

The Court’s long-time roie in this matter is analogous to the role served by many state
engineers. Thus, it shouid be of assistance to consider the kinds of notification requirements
applicable to transfers of water rights eisewhere under the jurisdiction of a state engineer.
Such requirements are of recent enactment, likely due to the growing realization that water
rights transfers must be tracked in order to ensure their proper administration. The
requirement suggested here (detailed below and in the attached proposed Order), is similar to
requirernents found elsewhere, including requirements for conveyances of water rights within

the State of Nevada.
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In 1995, Nevada enacted a series of requirements addressing the transfer of
adjuciicated or unadjudicated water rights. As a general matter. such transfers must be made
by deed, notorized according to State law. and recorded in the office of the county recorder
of counties where the water is diverted from its natural source and where 1t is applied to
beneficial use. Nev. Rev. Stat. § 533.382 (1995). Additional requiremens are contained in
§ 533.384, which, among other things, requires persons to whom an adjudicated or
unadjudicated right is conveyed to file a report of conveyance with the State Engineer that
includes an abstract of title and “a copy of any deed, written agreement or other document
pertiining to the conveyance.” Nev. Rev. Stat. § 533.384 (1)(a) (1995). For places of use of
such water that are wholly or in part within the boundaries of an irrigation district, this same
information is to be filed with the irrigation district. Nev. Rev. Stat. § 533.384 (1)(b)
{19%5). By a separate provisiqn, the State Engineer must confirm that the report filed
pursuant ro § 533.384 (1)(a) includes all the required information and does not conflict with
the chain of title as determined by documents on file with the State Engineer. Nev. Rev. Stat.
§ 533.386 (1995). The Nevada requirements go bevond what we suggestr for this Decree,
but make clear that information on water rights transfers benefits their effective and

accountable administration.®

Accordingly, we suggest the Court order the following:

“Similarly, in the State of Idaho, for certain water rights adjudications, all persons owning or
clairning ownership of a right to use water, must notify the State director of the department of
water resources of any change in ownership of any part of the water right or any change in the
owner’s mailing address that occurs after July 1, 1996. All persons cwning or claiming ownershif
of a water right evidenced by records recorded with the department of water resources prior to
Tuly 1, 1996, were required to verify ownership and mailing address information by June 30,
1993, Id. St. § 42-248 (1996) (a copy of this statute is attached).

10
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1. On an annuai basis. all water rights holder under the Decree shall identifv
or cause themselves 1o be identified to the United States Board o’ Water
Commissioners (the “Commissioners”). In its annual assessment 10 the water users.
the Commissioners shail require each person or entity making payment to idennfy all
water rights under the Decree for which payment is made and the current owner(s) of
each such right. This identification shall include the name. address and water right —
priority, quantity, and place of use — of the current water right hoider(s). If the
1ssessment is sent out by an entity other than the Commissioners. the Commissioners
shall cause this requirement to be complied with by such other enuty.

2. Whenever any water right hoider under the Decree seils or transfers or
otherwise conveys any water right under Decree, the water right hoider shall provide
the new water right holder(s) with a copy of:

a. the Decree, and

b. this Order.

3. All water rights holders under the Decree shall notify the Commissioners,
in writing, of any sale, transfer or conveyance of any decreed water right or a portion
of that right. This notice shall be provided within two weeks of any sale or transfer of
a water right, and shall inciude the following:

a. the name. address and water right of the current water right holder(s),

b. an identification of the water right transferred (priority, quantity and place

of use), and the date of the transfer:

c. the name, address and water right of the new water right holder(s);

d. acopy of any deed, written agreement or other document pertaining to the

conveyance; and

e. A statement that the requirements of paragraph 2 of this Order have been

followed. o

The water right holder making such a notice shall notarize this information in the
manner provided by State law of the residence of the water right holder.

4. All persons to whom is conveyed a right or any porsion of a water right
under this Decree shall notify the Commissioners, in writing, of their receipt of any
decreed water right or a portion of that right. This notice shall be provided within
two weeks of their receipt of the water right, and shalf inciude the following:

a. the name, address and water right of the new water right holder(s);

b. an identification of the water right transferred ( priority, quantity and place

of use), and the date of the transfer;

c. the name, address and water right of the prior water right hoider(s); and

d. a copy of any deed, written agreement or other document pertaining 1o the
conveyance.

11
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The water right holder making such a notice shall notarize this information in the
manner provided by State law of the residence of the water right holder.

5. The Walker River irrigation District shall provide to the Commissioners 2
copy of all information it receives pursuant to Nev. Rev. Stat. § 533.334 (b) (1995)
no later than 14 days after its receipt of this information.

6. The requirements of this Order do not address any appiications for
changing the point of diversion, manner of use, or piace of use of these waters, nor
do these requirements affect any laws, rules or regulations governing such
applications.

7. The Commissioners shall maintain this information in a manner that
allows them to identify the current water rights holders and to assist in the Court’s

administration of the Decree. The Commissioners shail provide a list of the

decreed water rights holders on an annual basis, or at such other time as requested
by the Court.

CONCLUSION
WHEREFORE, for these and such other grounds as may appear to the Court, the

United States and the Tribe respectfully request that the Court grant this motion

12
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oueidle 29, 2000

Respectillly submitted,

Seott B. McElroy
Alice E. Walker

GREENE. MEYER & McELRQY, P.C.

1007 Pearl Street, Suite 220
Bouider, Colorado 80302
303/442-2021

Kelly R. Chase

P.O. Box 2800
Minden, Nevada 89423
702/7%2-309%

BJJJLL 4 ;\/\«wu/

Alice E. Wallcer

Altornays for the Wulker River Paiute Tribe
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2 .
Dated: - —re <7 L0006 Respectfully submirtted.

Kathryn Landreth. United States Attormey
Susan L. Schneider

U.S. Department of Justice

Environmental and Natural Resources Div.
999 - 18th Street. Suite 945

Denver, Colorado 80202

303/312-7308

By:,/ //Mw

Susan L. Schneider

Antorneys for the United States of America

14
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[D ST 5 42-248 Page 2
1.C. § 42.243
[ J

This document has been updated. Use KEYCITE.

IDAHO CODE
TTT'LE 42, IRRIGATION AND DRAINAGE -- WATER RIGHTS AND RECLAMATION
CHAPTER . APPROPRIATION OF WATER-- PERMITS, CERTIFICATES, AND LICENSES—
SURVEY

Copyright © 1948-1999 by LEXIS Law Publishing, a division of Reed Elsevier
Inc.. and Reed Elsevier Properties inc. All rights reserved.
Current through End of 1999 Reg. Sess.

42-248 Notification of change of ownership of a water right or change of address of a water rigit holder —
Notice of action affecting a water right.

(1} All persons owning or claiming ownership of a right to use the water of this state, whether the right is
represented by decree of the court, by claim to a water right filed with the department of water resources or by
permit or license issued by the director of the deparument of water resources, shall provide nouce to the
department of water resources of any change in ownership of any part of the water right or of any change in the
owner's mailing address, either of which occurs after July 1, 1996. Notice shall be provided within one Inmdred
twenty {1207 days of any change using forms acceptable to the director. Any notice received by the deparoment of
water resources raore than one hundred twenty (120) days after the chanpe in ownership or mailing address has
occurred shall be accompanied by a late filing fee. The late filing fee shall be one hundred dollars (§100). The
director may waive the late filing fee or a portion thercof for good cause.

(2) All persons owning or claiming ownership of a right to use the water of this state that is evidenced by a
water right recorded with the department of water resources prior to July 1, 1996, and for which a claim to water
right, with current ownership and mailing address, is not on file with the department of water resources in the
Snake River Basin Adjudication, Twin Fails Civil Case No. 39576, shall verify with the department that the
ownership and mailing address information in the department's records is correct. Any incorrect ownership or
mailing address shall be corrected by the owner or claimant of the water right by June 30, 1998, using forms
acceptabie to the director. Any mailing address or ownership corrections required by this subsection received by
the department of water resources after June 30, 1998, shall be subject 10 the late filing fee cescribed in
subsection (1) of this section.

(3) The director of the department of water resources will be deemed to have provided notice concerning any
action by the director affecting a water right or claim if a notice of the action is mailed to the address and owner
of the water righ: shown in the records of the department of water resources at the time of mailing the nofice.

(4) Subsecrions (1) and (2) of this section shall apply only in areas of the state for which a general adjudication
pursuant to chapter 14, title 42, Idaho Code, is commenced or completed on or after January 1, 1980. Compliance
with section 42-1409(6), ldaho Code, shall be deemed to be compliance with this section.

[I.C., § 42-248, as added by 1996, ch. 149, § 1, p. 487.]
I.C. § 42-248

ID ST § 42-248

END OF DOCUMENT

Copr. © West 2000 No Ciaim to Orig. U.S. Govt. Works
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Attomeys for Defendant,
WALKER RIVER IRRIGATION DISTRICT

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

UNITED STATES OF AMERICA, In Equity No. C-125
Plaintiff,
WALKER RIVER IRRIGATION
DISTRICT’S OPPOSITION TO JOINT
MOTION OF THE WALKER RIVER
PAIUTE TRIBE AND THE UNITED
STATES OF AMERICA FOR AN
ORDER REQUIRING THE
IDENTIFICATION OF ALL DECREED
WATER RIGHTS HOLDERS AND
THEIR SUCCESSORS

WALKER RIVER PAIUTE TRIBE,
Plaintifi-Intervenor,
V.

WALKER RIVER IRRIGATION DISTRICT,

a corporation, et al.,

Defendants.

I. INTRODUCTION

Cn April 3, 2000, the United States Board of Water Commissiorers (the
“Comrr.issioners”) filed their Report and Petition for Approval of Budget and Approval of Rate
of Assessment for the Year July 1, 2000 through June 30, 2001, and for Approval of the Audit
Report for the Year Ended June 30, 1999 (the “Report and Petition™).

At the hearing on the Report and Petition, the Tribe and United States made an oral

motion concerning identification of Walker River Decree water rights holders. After
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entertaining oral argument, the Court imposed a briefing schedule on the parties concering this
issus. Pursuant to a Stipulation for Modification of Briefing Schedule, the Tribe and United
Statzs filed their Joint Motion of the Walker River Paiute Tribe and the United States of
America for an Order Requiring the Identification of All Decreed Water Rights Holders and
Their Successors (the “Joint Motion”). The stipulation further provided :hat: (1) the
Cormmissioners would file comments conceming the Joint Motion with the Court by October
16, 2000; (2) all parties opposing the Joint Motion would file responses with the Court by

Novemter 16, 2000; and (3) the Tribe and United States would file their joint reply by

! December 8, 2000,
II. THE RELIEF REQUESTED BY THE TRIBE AND UNITED STATES IN THE

JOINT MOTION AND THEIR ARGUMENTS IN SUPPORT OF THE
REQUESTED RELIEF

The relief requested by the Tribe and United States in the Joint Motion is substantial
and would impose significant burdens on water rights holders under the Decree as well as the
Commissioners. This reliefis set forth in a proposed Order Requiring the Identification of All
Decreed Water Rights Holders and Their Successors (the “Proposed Order”) filed by the Trbe
and United States in connection with the Joint Motion.

Among other things, the Court’s entry of the Proposed Order submitted by the Tribe

and United States would require the following:

1. On an annual basis, all water rights holders under the Decree
shall identify or cause themselves to be identified to the United States Board of
Water Commissioners (the “Commissioners”™). In its annual assessment to the
water users, the Commissioners shall require each person or entitv making
payment to identify all water rights under the Decree for which payment is made
and the current owner(s) of each such right. This identification shall include the
name, address and water right — priority, quantity, and place of use — of the
current water right holder(s). If the assessment 1s sent out by an entity other
than the Commissioners, the Commissioners shall cause this requirement to be
complied with by such other entity.

% % ok

3. All water rights holders under the Decree shall not.fy the
Commissioners, in writing, of any sale, transfer or conveyance of any decreed
water right or a portion of that right. This notice shall be provided within two
weeks of any sale or transfer of a water right, and shall include the following:

2.
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a. the name, address and water right of the current water right
holder(s);
b. an identification of the water right transferred (prionty, quantity
and place of use), and the date of the transfer;
c. the name, address and water right of the new water night
holder(s);
d. a copy of any deed, written agreement or other document
pertaining to the conveyance; and
€. a statement that the requirements of paragraph 2 cf this Order

have been followed

The water right holder making such a notice shall notarize this information in
the manner provided by State law of the residence of the water right holder.

¥ % %

[n addition, the Proposed Order seeks to impose the requirements, placed on a transferor|
of a water right, on all transferees of water rights as well. Even if the identification sought by
the Trite and United States were necessary, which it is not, there appears to be no logical
reason for imposing identical requirements on both the transferor and transferee of a water
right.

The Tribe and United States argue that the identification of Walker River Decree water
rights holders is necessary for the “effective and accountable administration of the Decree™.
They argue that identification “is critical to the ability of the Commissioners to properly
administer the Decree and to protect the authority and jurisdiction of the Commissioners and

thfe] Court to administer the Decree”. The Tribe and United States, however, conspicuously
fail to offer specific reasons as to why identification is necessary for the administration of the
Decree 27 to protect the jurisdiction of the Court.

The Tribe and United States also make arguments concerning notification in their
attempt to support identification of water rights holders under the Decree. They argue that
identification is necessary so that the Court and Commissioners have the ability to notify water
right holders of any matter relevant to the administration of the Decree and of any emergency
matter. They argue that the Court currently has no ability to notify water rights holders if a

crisis sinuation arises. The Tribe and United States fail to identify any circumstances, however,
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under which the current ability of the Commissioners to provide notice to water users is

insufficient. e

propose would not result in undue burden or expense with respect to the administration of the
' Decree. They argue that their identification request would not require the Commussioners to

review property records or conduct chain of title research. As demonstrated below, however,

| submitted their comments and recommendations to the Court on or about October 16, 2000.

Finally, the Tribe and United States argue that the identification procedures they

these statements are simply not true.

III. THE COMMISSIONERS COMMENTS AND RECOMMENDATIONS TO THE
COURT

On September 28, 2000, the United States Board of Water Commuissioners (the
“Commissioners™) held a workshop and public hearing in order to receive comments and

recommendations concering the Joint Motion. Subsequent thereto, the Commissioners

The Commissioners recommended that the Court not grant the relief requested by the Tribe and
United States in the Joint Motion. The Walker River Irrigation District (the “District”) concurs
with the Commissioners’ recommendation to the Court and offers the following opposition to

the relief requested in the Joint Motion.

IV. THE RELIEF REQUESTED IN THE JOINT MOTION IS NOT NECESSARY
TO ADMINISTER THE DECREE AND WOULD RESULT IN THE LOSS OF
AN EFFICIENT AND COST EFFECTIVE ASSESSMENT PROCESS FOR
LANDS LOCATED WITHIN THE BOUNDARIES OF THE DISTRICT

The efficient administration of the Decree does not require the identification of water
rights holders as requested by the Tribe and United States. In fact, as demonstrated below, that
identification would unnecessarily complicate the levying and collectior: of assessments and
result in increased costs to water users in their exercise of decreed water rights.

The administration of the Decree for purposes of levying and collecting assessments
involves two distinct procedures. The first procedure involves lands with appurtenant water
rights located in California. These lands are located outsidé of the District’s boundaries and,

therefore, the assessment provisions found in NRS Chapter 539 (the Nevada Irrigation District

4-
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L || Act) carnot be utilized in any manner by the Commissioners to levy and collect assessments.

[R]

The second procedure involves lands located within the District’s boundaries wherein the

3 i assessment provisions found in NRS Chapter 539 do come into play.

4
) Al The Levying and Collection of Assessments by the Commissioners for
? Lands Located in California

6 On an annual basis, the Commissioners determine projectzd annual costs

7 || associatzd with their administration of the Decree. Those costs are then apportioned among the
3 || parties t2 the Decree in accordance with the number of acres of land irrigated by those parties.
9 {| The number of irrigated acres of land in any particular tract of land, located in California and
10 || outside “he District’s boundaries, is reflected on index cards maintained by the Commissioners.
11 || Those index cards contain a description of the irrigated land and a description of the Walker

12 || River Decree water right appurtenant to that land. They also contain the name of the individual
13 || or eatity that the Commissioners send the annual assessment to with respect to the irrigated

14 ||lan¢. That individual or entity is generally the current or previous owner of the irrigated land
15 || with an appurtenant Walker River Decree water right.

16 The Commissioners mail their apportioned assessment bill for a particular tract
17 || of land 1o the name and address that appears on the index card. The name that appears on a

18 || particular index card does not always accurately reflect the identity of the current record title

19 || holder of the water right. In many instances, for example, lands have been conveyed from

20 || individuals to trusts or business entities that involve the individuals as trustees or principals. In
21 || those instances, the trust or business entity, not the individual, is the current record title holder.
22 The Commissioners, however, do not need to know the identity of the current

23 || recerd title holder of every water right under the Decree to levy and collect their assessments.
24 || This is because, in almost all instances, the Commissioners' assessments are timely paid. In

25 || fact, the Commissioners experienced only three delinquencies or non-payments in fiscal year
26 |11999-2000. In the rare event of a delinquency, the Chief Deputy’s office sends a delinquency
27 || letter and may also follow up by telephone. If the reason for the delinquency still cannot be

28 || discerned. after this follow up, the Commissioners’ assistant conducts research at the Mono
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1 || County California Recorder’s Office to check for a transfer of ownership. When a transfer of

2 || ownerstip is verified through title research at the Recorder’s office, the Commissioners

3 || forward the delinquent assessment to the new owner for payment.

4 The one exception to this procedure involves lands located in California and

5 || within the Antelope Valley Mutual Water Company. The Commissioners forward one bill to

6 || the Water Company for all irrigated lands located within the boundaries of the Water

7 || Compary. The Water Company collects the Commissioners’ assessmen: and then forwards the

8 || mories coliected to the Commuissioners.

9
B. Levying and Collection of Assessments by the Commissioners for Lands
10 Located in Nevada
11 The Commissioners rely, in part, on provisions found in NRS Chapter 539 for
12 |ithe levy:ng and collection of assessments related to lands located in Nevada and, therefore,

13 | within the District’s boundaries. After the Commissioners calculate the apportioned

14 || assessment for these lands, the assessment is forwarded to the District. The District then

15 || includes the Commissioners’ assessment with its assessment for purposes of billing and

16 | collecticn.

17 The District levies and collects its assessments, together with those of the

18 | Commissioners, in accordance with NRS 539.667 through 5$39.705. The District calculates its
19 I assessment for any given year in accordance with the provisions found in those sections. The
20 || assessment is then allocated to the lands within the District based on the number of acres of

21 ||irrigated land within any particular tract of land. The number of acres of irrigated land is

22 || reflected on index cards maintained by the District. The index cards contain a description of
23 || the irrigated land and a description of the water right appurtenant to that Jand. They also

24 || contain the name of the individual or entity that the District assesses with respect to the

25 | irrigated land. Importantly, the index cards also list the Lyon County assessors parcel number
26 || associated with the parcel of real property which includes irrigated land.

27 The assessors parcel numbers allow the District to use the Lyon County tax rolls

28 || for purposes of collecting its assessments as provided for in Chapter 539. The District forwards
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its assessment, as well as that of the Commissioners if applicable, for each assessor parcel
number to the Lyon County Treasurer’s Office for collection. The County Treasurer places the
District’s assessment and the assessment of the Commissioners on the County tax bill before
forwarding those bills to the owner of the relevant assessors parcel numbers.

The Lyon County Treasurer also collects its assessments, the District’s
assessm:ants and the assessments of the Commussioners. The Treasurer then remits the
collection related to the District’s assessments and Commissioners’ assessments to the District.
The Disrrict, i turn, rerﬁits the amount of the assessments related to the {"ommissioners’

assessments to the Commissioners.

The identification request proposed by the Tribe and United States would be

When the Commissioner’s assessment is sent out by an entity other than the Commissioners
(i.e. the District), the Commissioners would be obligated to cause these identification
requirernents to be complied with by the other entity. As demonstrated above, however, this
proposal could not be implemented with respect to lands located in Nevada and within the
District's boundaries. There is no mechanism by which the Lyon County Treasurer could
include the identification request, as set forth in the Proposed Order, in the tax bill forwarded to
owners of land with appurtenant water rights under the Decree and located in Nevada.
Therefore, the efficient and cost effective assessment process currently employed by the
Commissioners for lands located in Nevada would be lost if the Court granted the relief

requested by the Tribe and United States in the Joint Motion.

V. ANY MEANINGFUL AND ACCURATE IDENTIFICATION OF ALL
CURRENT RECORD TITLE HOLDERS OF WALKER RIVER DECREE
WATER RIGHTS WOULD RESULT IN WATER USERS INCURRING
SUBSTANTIAL AND ADDITIONAL COSTS TO ACCOMPLISH THIS TASK

The Tribe and the United States request that the Court enter an order requiring all water
rights holders under the Decree to identify themselves to the Commissioners. The proposed
identification would include the name and address of the current water right holder as well as a

description of the water right including claim number under the Decree, priority date, quantity
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and place of use. As set forth in the Proposed Order, the Tribe and United States request that
similar requirements be placed on all transfers and conveyances of water rights under the
Decree.

The Tribe and United States argue that the imposition of these requirements would “not
require the Commissioners to review property records or conduct any examination akin to title
_‘ search to show the transfer of each property form the initial Decree to today”. Apparently, the
 Tribe and United States are requesting that water users merely “step forward” and identify
thernselves as water rights holders by providing the information as set fcrth in the Proposed
Order. This “self identification,” however, maybe of little or no value. The Commussioners
simply cannot rely on unsupported statements as to the current status of zhe title with respect to
any particular water right under the Decree. The accurate identification of current water rights
holders under the Decree will necessarily involve chain of title research and the subsequent
verification of that research. That research and verification will have to be conducted by
qualified individuals with adequate training.

A The Provisions Found in NRS 533.384 through 533.386 Provide an Example
of the Procedures Necessary to Accurately Determine and Verify the
Current Record Title Holder of a Water Right

The Provisions found in NRS 533.384 through 533.386 provide an example of

the necessity for and resulting mechanics involved in the 1dentification and subsequent

verification of current record title holders to water rights. Those sections were enacted by the
Nevada Legislature in 1995 to address problems encountered by the Nevada State Engineer in
processing applications to appropriate and change water rights in Nevada.

In order to grant a permit or certificate to appropriate water or to process a
chanige application, it is imperative that the State Engineer accurately identify the current
record title holder of the underlying water right. In order to foster this identification, the
Nevada water law requires the transferee in a water right conveyance to file a Report of
Conveyarice with the State Engineer. That report must contain an abstract of title to the water
righ:, a copy of any deeds or other documents pertaining to the conveyance and any other

information requested by the State Engineer. NRS. 533.384.
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